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JOINT STATEMENT TO THE EUROPEAN COMMISSION’S
PUBLIC CONSULTATION ON THE DRAFT MERGER GUIDELINES

The Spanish Asociación Española para la Defensa de la Competencia, the Italian Associazione Antitrust Italiana, the German Studienvereinigung Kartellrecht, the Dutch Vereniging voor Mededingingsrecht and the French Association des avocats pratiquant le droit de la concurrence (together, the “Associations”) welcome the opportunity to jointly provide their key comments on the European Commission’s Draft Merger Guidelines.
Most of the associations have provided their contribution to the European Commission’s consultation on the Draft Merger Guidelines. In parallel and given the far-reaching significance of the Merger Guidelines for merger control practice across the European Union, the Associations wish to jointly underscore the following key points, which are supported by a broad consensus among the practitioners engaged in the drafting and reviewing of the national contributions. 
The European Commission appears to be taking merger review in the right direction. The European Commission’s efforts to modernise the Merger Guidelines are to be commended. In a shifting geopolitical and digital environment, European firms face dynamic competitive pressures that are not always properly accounted for in the 2004 Horizontal Guidelines or in the 2008 Non-Horizontal Guidelines. 
The Associations support the Commission’s objective to incentivise firms to bring forward transactions that enhance competitiveness, innovation and growth[footnoteRef:1]. By moving towards a more dynamic analytical framework, with a more objective assessment of efficiencies and greater recognition of the role of innovation and investment incentives in driving competition, the European Commission will be better equipped to evaluate concentrations that are necessary to improve the resilience, innovative capacity and competitiveness of the European market. The European Commission should ensure that its practical application of the final Merger Guidelines remains consistent with this approach. [1:  	Paragraph 5 of the Draft Guidelines. ] 

The Merger Guidelines and their implementation should not stray from the Union Courts’ established case law on the burden of proof. As the Commission acknowledges, the Draft Guidelines reflect its own interpretation of the EUMR, without prejudice to the interpretation that may be given by the Union Courts[footnoteRef:2]. In this context, the Associations emphasise that the final version of the Merger Guidelines should fully respect the standard of proof articulated by the Union Courts which requires the Commission to establish, based on a cogent and consistent body of evidence, that a merger is more likely than not to give rise to a SIEC. [2:  	Paragraph 4 of the Draft Guidelines. ] 

While the Draft Guidelines refer to this principle[footnoteRef:3] their practical provisions appear to shift the onus onto the notifying parties, by requiring them to produce an excessively high baseline of disproving evidence[footnoteRef:4]. The Commission should ensure that both the final version of the Merger Guidelines and its practical application are fully aligned with settled case law to prevent any de facto reversal of the burden of proof.  [3:  	Paragraphs 21, 32 and 54 of the Draft Guidelines.]  [4:  	An example – among others – could be that when firms have “high or very high market” shares or when markets are deemed “highly concentrated”, the Commission will “require substantial evidence pointing away from a SIEC” (paragraph 127 of the Draft Guidelines). ] 

The Merger Guidelines should provide a high degree of predictability and legal certainty. The Draghi Report made clear that to increase competitiveness, Europe should streamline procedures and alleviate the administrative burden faced by market players. In this regard, the final version of the Merger Guidelines need to find a careful balance to accommodate dynamic market realities in complex cases without creating additional disproportionate complexities for more straightforward matters. All market players require clear visibility and predictability, so that firms can indeed take the risk inherent in bringing forward mergers that enhance competitiveness and growth. 
Yet, compared to the current guidelines, the Draft Guidelines introduce additional theories of harm and a wider array of non-price parameters to assess, while removing certain safe harbours (i.e., the 30% market share threshold for non-horizontal mergers). In addition, the Commission insists on its margin of discretion at various junctures[footnoteRef:5]. In this context, the Associations are concerned that the current draft could create additional complexities and reduce predictability, which could extend the timeline for review.  [5:  	Paragraphs 20, 27, 300, 342 of the Draft Merger Guidelines.] 

Furthermore, in an increasingly fragmented regulatory landscape, transactions are frequently subject to parallel, multi-layered filings, including FDI at the Member State level and FSR. It is vital that the final Merger Guidelines preserve a clear and strictly competition-based “one-stop-shop” framework. The Commission’s assessment should not introduce overlapping or shifting standards that prejudice or further complicate the necessary coordination with these distinct national and EU-level control regimes.
To mitigate this, the Commission should provide clearer, objective safe harbours (for each type of mergers) and outline a structured sequence for assessing the various theories of harm and parameters of competition. Crucially, the Commission should avoid overlapping or cumulative theories of harm and ensure that any intervention in complex matters relies on robust market-specific evidence of clearly identified competitive concerns, rather than purely structural or speculative indicators. 
The European Commission should pragmatically assess efficiencies to effectively improve enforcement outcomes. The European Commission has rightly recognised the need to modernise its approach to efficiencies. Its new and dynamic assessment is most welcome, as it takes into account a broader range of efficiencies that can materialise on a longer timeframe, without being constrained by narrow market definitions. 
Because experience in assessing dynamic or out-of-market efficiencies in the context of merger control proceedings remain limited, the Associations would support the Commission adopting a flexible approach, giving itself time to incorporate practical insights into its methodology. 
However, the European Commission should ensure that the final version of the Merger Guidelines – and their practical application – do not make it practically impossible to credibly substantiate and quantify efficiencies. Currently, several elements in the Draft Merger Guidelines suggest an asymmetrical and excessively high burden of proof on the parties. 
By way of examples: 
· the requirement that efficiencies are “likely to materialise” could suggest a stricter approach than the “more likely than not” standard to evidence a theory of harm;
· the Commission seems to accept that efficiencies could materialise on a longer timeline, whilst at the same time requiring that efficiencies materialise “without delay” or “shortly after closing”;
· it is also somewhat unclear to what extent the different types of efficiencies of merging parties would have to benefit other stakeholders and how this shall be assessed and established in evidence.
The Associations would recommend refining these provisions to offer realistic evidentiary and procedural pathways, ensuring that the modernisation of the efficiency defence becomes a practical reality rather than a theoretical possibility. 


On behalf of the Associations,

	Ingo Brinker
President, Studienvereinigung Kartellrecht
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President, Asociación Española para la Defensa de la Competencia
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